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Title 58-wndnfo and Plshorios 

CNAPTER B-uNmED STATES HSN AND WaD- 
WE, SRRVKE, DEPARtMwI OF nfE INTm- 
OR 

PART II-ENDANGERED AND THREATENED 
WILDLIFE AND PLANTS 

Determination of Cmtain Bold Em 
Populations as Endangered or Thmatonad 

AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Final rulemaking. ’ 
SUMMARY: The Service issues a rule- 
making which deletes the subspecific 
name Haliaeetus leucocephalzls leuco- 
cephalus (southern bald eagle) from 
the List of Endangered and Threat- 
ened Wildlife and Plants. Instead, the 
entire species Haliaeetw leucocepha- 
Zus (bald eagle) will be listed as Endan- 

gered throughout the 48 conterminous 
States of the United States, except in 
Washington. Oregon. Minnesota. Wis- 
consin, and Mich&&, where it -will be 
listed as Threatened. Until now. the 
Endangered Species Act of 1973 has 
applied only to the subspecies Haliaee- 
tus kucocephalw kucocephalus. This 
rulemaking will extend the protective 
provisions of the Endangered Species 
Act of 1973 to all bald eagles in the 48 
conterminous States, and clarify the 
listed status of this species. 
KFFFCTIVE DATE: The amendments 
will become effective on March 18. 
1978. 
FOR FURTRER INFORMATION 
CONTACT: 

Mr. Keith M. Schreiner, Associate 
Director-Federal Assistance, Fish 
and Wildlife Service, U.S. Depart- 
ment of the Interior, Washington, 
D.C. 20240, 202-343-4646. 

SUPPLEMENTARY INFORMATION: 

BACKGROUND . 

The bald eagle (Haliaeetua leucoce- 
phaZu.8) has an overall range encom- 
P~SS~IX Canada, Alaska, and the 48 
conterminous States of the United 
States. Two subspecies have been 
named: H. 1. alasanus, the northern 
bald eagle, and H. L leucocephalw, the 
southern bald eagle. The latter was 
listed as Endangered in the FEDERAL 
REGISTER of March 11, 1967. In the 
List of Endangered and Threatened 
Wildlife published in the FEDERAL Rx+ 
ISTER of July 14, 1977, the known dis- 
tribution of the southern bald eagle is 
given as the United States south of 40 
North Latitude. This line was arbitrar- 
ily selected for purposes of conve- 
nience to separate the two subspecies 
of bald eagles. When the southern 
bald eagle was listed ss Endangered in 
1967. the northern subspecies was not 
listed, primarily because the Alaskan 
population of that subspecies was not 
considered Endangered. At that time, 
it was not legally possible to list only a 
portion of a subspecies. Additionally, 
at that time there was no Threatened 
category. 

In the Fxnerw. REGISTER of Juls 12. 
1976 (41 FR 28525-285271 the Se-rvice 
DrODOS -mame Haliaee- 
&CT-kucocephalus kucocephalus f&m 
the List of Endangered and Threat 
ened Wildlife. Instead, it was proposed 
to list the entire species Hatiaeetw 
leucocephalus as Endangered through- 
out the conterminous 48 States of the 
United States, except in Washington, 
Oregon, Minnesota, Wisconsin, and 
Michigan, where the species would be 
listed as Threatened. 

A number of problems had result& 
from listing only the southern bald 
eagle. In the first Place, there is no 
morphological or geographical baaix 
for distinguishing the two named sub- 
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species. Although Alaska eagles aver- 
age larger than Florida eagles, there is 
a gradual cline between the two ex- 
tremes all across North America. with 
no clear breaking point. Moreover, 
there is considerable movement of 
eagles of both subspecies into each 
other’s breeding range during non- 
breeding periods. Southern bald eagles 
may wander northward ss far as 
Canada during the late summer. 
Northern bald eagles migrate south- 
ward in large numbers for the winter. 
With respect to the species 8s a whole, 
the bald eagle probably has a larger 
regularly inhabited range than any 
other species now listed or being con- 
sidered for listing. Over this vast 
range, status varies widely. with popu- 
lations reportedly abundant in some 
aress and nearly extirpated in others. 
In certain parts of the northern half 
of the 48 conterminous States, bald 
eagle populations are ln worse condi- 
tion than within certain areas south of 
40”N. In the upper Great Lakes region, 
and in the northwest, breeding POPula- 
tions seem to be doing relatively well, 
but these populations are small in ab- 
solute numbers. Large aggregations of 
bald eagles cross the Canadian border 
to spend the winter in the 48 conter- 
minous States, especially the upper 
Mississippi and Missouri Valleys. 
These eagles me indistinguishable 
from those ln populations that nest ln 
the lower 48 States. 

Considering the fact that the south- 
em bald eagle already has been listed 
as Endangered, it would seem reason- 
able to extend Endangered status to 
populations in the northern part of 
the 48 conterminous States that are in 
comuarable or worse condition. A Ser- 
vice-survey in 1974 located 150 active 
bald earzle nests in Florida. 56 in the 
Chesapeake Bay region, and 26 ln all 
other parts of the country south of 
40-N. The survey also showed the pres- 
ence of 33 active nests in Maine, but 
this population had the lowest success- 
ful reproduction ratio in the nation. In 
California, which on January 13, 1976, 
requested Endangered status for all of 
its bald eagles, there were 16 active 
nests north of 40”N. in 1974. In all 
other northern States, where the En- 
dangered classification will apply, a 
total of 26 active nests was located in 
1974. 

The situation in the Northwest and 
upper Great Lakes region contrasts 
sharply with that in the remainder of 
the northern States. In 1974, Oregon 
had 63 active nests, and a 1975 survey 
indicated a total of 103 active nests in 
Washington. This population has a 
good ratio of successful reproduction, 
and, unlike that of Florida, ls not iso- 
lated and actually is continuous with 
much larger populations extending 
through Canada to Alaska The States 
of Minnesota, Wisconsin, and Michl- 
gan had a total of 318 active nests in 

1974. Again. reproduction is good, and 
the population is continuous with 
others in Canada. 

Considering the above, it has been 
decided to extend Endangered status 
to the bald eagle throughout the 48 
conterminous States, except in Wash- 
ington, Oregon, Minnesota, Wisconsin 
and Michigan, where the species will 
be listed as Threatened. It is recog- 
nized that the populations in these 
five States do not meet the criteria for 
Endangered. as defined in Section 3(4) 
of the Act, and thus warrant less re- 
strictive regulations than the other 
eagle populations in the 48 contermin- 
ous States. 

ibMl&ARY OF cOKTE??TS 

In response to the proposed rule- 
making of July 12, 1976, letters of sup- 
port were received from United States 
Senators Mike Gravel of Alaska. Floyd 
K. Haskell of Colorado, Gary Hart of 
Colorado, and Strom Thurmond of 
South Carollna: and from Representa- 
tives Willlam M. Brodhead of Mlchl- 
gan, James P. Johnson of Colorado, 
and Patricia Schroeder of Colorado. 
Approximately 70 private citizens also 
wrote to express general approval of 
the proposal. Two other persons 
stated specifically that they would 
prefer to see the Endangered classifi- 
cation apply throughout the 48 con- 
terminous States. 

The United States Forest Service 
concurred with the proposal and sup- 
plied substantial data on bald eagles in 
National Forests. Of particular rel- 
evance is the following comment: 
“With respect to populations on the 
National Forests of Oregon, Washing- 
ton, Minnesota, Wisconsin, Michigan, 
Montana. and Idaho, breeding success 
appears to be stable with only minor 
year-to-year fluctuations. However, 
our data reveals no cause for opti- 
mism, the nesting success rate is mar- 
ginal and not improving, there are 
substantial threats to the habitat and 
poaching continues. There is little 
basis to refute classification as threat- 
ened.” 

The Governments of the following 
States sent written statements of con- 
currence with the proposal of July 12, 
1976: Alabama, Arizona, Arkansas. 
California, Connecticut, Delaware, 
Florida, Illinois. Kentucky, Louisiana, 
Maine, Massachusetts, Michigan, 
Nevada, New Hampshire, New York. 
North Carolina, Ohio, Oklahoma, 
South Carolina. Virginia. Washington. 
West Virginia, and Wisconsin. Several 
of those States supplied data relative 
to their eagle populations. The Wyo- 
ming Department of Agriculture sug- 
gested that disease might be a factor 
threatening the eagle, but provided no 
further details. The California Bald 
Eagle Working Team, a group com- 
posed of State, Federal, and private 
representatives, supported the propos- 

al and provided considerable data. The 
Oconto County Soil and Water Con- 
servation District supporting listing of 
the eagle as Threatened in Wisconsin. 

The Governments of the States of 
Colorado, Nebraska, and New Mexico 
expressed concern that by the new 
listing arrangement eagles might come 
under different, possibly improper, 
classifications as they moved from one 
State or country to another, especially 
with regard to wintering populations. 
The Service has considered this 
matter, but thinks that few practical 
difficulties are involved, and that the 
present rulemaking offers the simplest 
alternative in dealing with listing mea- 
sures for the bald eagle. 

The Idaho Department of Fish and 
Game objected to the proposal, sug- 
gesting that the Service wished to 
extent the listed status of the bald 
eagle only for administrative ~ur~)oses. 
and not because the species actually 
was Endangered or Threatened. It is 
true that the proposal w&s made to 
eliminate administrative difficulties, 
but these difficulties came about be- 
cause the biological status of the eagle 
was not properly covered by the origi- 
nal 1967 listing. The Service considers 
that all populations to be listed by the 
present rulemaking fully warrant clas- 
sification because of biological factors. 

The Governor of Minnesota opposed 
the classification of the bald eagle as 
Threatened in the State. stating that 
the species would not become Elndan- 
gered wlthln the foreseeable future. 
The Service agrees that the eagle WP- 
ulation of Minnesota is doing well&- 
ative to most in the country, but con- 
siders that the absolute number of 
eagles in the State is small and cannot 
in itself sssure the future of the spe- 
cies. 

The Montana Department of Fish 
and Game opposed llstlng of the bald 
eagle, noting that its doxen or so nests 
were doing very well, and that large 
group’ of eagles entered the State 
during the winter. Montana 

Y 
sug- 

gested that the Service wishe to list 
northern eagles simply for administra- 
tive expediency, and not because the 
eagles actually are Endangered. Such 
is not the case: the rulemaking will fa- 
cilitate admlmstration because it will 
more accurately reflect the biological 
situation. 

The Oregon Department of Fish and 
Wildlife objected to the proposal and 
stated that the Oregon bald -eagle was 
not Threatened. Although the species 
is doing better in Oregon than in most 
States, it does not appear to be so 
abundant that it can be excluded from 
this classification. 

The Governor of Utah expressed 
concern that the proposed measures 
might interfere with conservation pro- 
grams dealing with wintering eagles. 
In fact, however, permits for scientific 
purposes or for the enhancement of 
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propagation or survival will be avall- 
able in accordance with 50 CFR 17.22. 

A number of parties involved in the 
lumber industry provided comments. 
The Clark Fork Logging Co. of Mon- 
tana suggested that the bald eagle was 
not Endangered in its area, and called 
for an Environmental Impact State- 
ment on the proposal. This question 
has been considered and dealt with by 
the environments sssessment pre- 
pared in conjunction with the rule- 
making. The Edward Hines Lumber 
Co. anh the Kalispel Pole & Timber 
Co. said that logging should not be 
listed 8s a factor threatening the bald 
eagle. The Service has information 
showing that in some csses logging has 
been harmful to eagles, but the pro- 
posal did not mean to imply that all 
logging is detrimental. The Federal 
Timber Purchasers Association ques- 
tioned the need for a rulemaking. and 
also provided comments on the matter 
of Critical Habitat for the species, but 
Critical Habitat is not being consid- 
ered at this time. The Simpson 
Lumber Co. indicated that the eagle 
was not Threatened in Washingtom 
The Timber and Wood ProductS 
Group of Boise Cascade commented 
on financial implications of the pro- 
posal. 

The Environmental defense Fund 
opposed the proposal. stating that the 
bald eagle should be listed as Endan- 
gered throughout its entire range. The 
Act wss interpreted to mean that if a 
portion of a subspecies tin this case H. 
1. alascanusl is designated as Endan- 
gered. the entire subspecies must be 
designated Endangered. The Service 
does not consider this interpretation 
to be valid. 

The National Audubon Society, the 
American Ornithologists’ Union, and 
the Smithsonian Institution expressed 
general approval of the proposal, but 
stated that it would be more appropri- 
ate to extend Endangered status to 
bald eagles in Oregon, and the south- 
em parts of Minnesota. Wisconsin, 
and Michigan. The Service appreciates 
this suggestion, but maintains that in 
this csse the designated State bound- 
aries seemed most appropriate. 

The National Wildlife Federation 
expressed the same concerns as the 
Audubon Society, and requested 8ssur- 
ante that bald eagles designated as 
Threatened would receive essentially 
similar protection as those designated 
Endangered. The Service can give this 
assurance (see “Effect of the Rule- 
making” below). The Wilderness Soci- 
ety also requested that stringent regu- 
lations apply to Threatened bald 
eagles. 

LISTING CRITnuA 
Section 4tal of the Endangered Spe- 

cies Act of 1973 (16 U.S.C. 1533(a)) 
states that the Secretary of the Interi- 
or or the Secretary of Commerce may 

determine a species to be Endangered 
or Threatened because of any of five 
factors. These factors, and their appli- 
cation to bald eagles in the 48 conter- 
minous States of the United States. 
are as follows: 

1. The present or threatened destruc- 
tion, modification, or curtailment of 
its habitat or range. The breeding 
range of the bald eagle has been con- 
siderably reduced in recent years. 
partly through widespread loss of suit- 
able habitat. Human activities. such as 
logging, housing developments, and re- 
creation have directly destroyed many 
nesting sites and have made others un- 
attractive to the birds. In the northern 
part of the 48 conterminous States 
there were three major regions for 
bald eagle nesting: (15 New- England 
and eastern New York; (2) the Great 
Lakes region from western New York 
to Minnesota; and (3) the Pacific 
Northwest from San Francisco Bay to 
Puget Sound. Some nesting also w&s 
found in the Plains and Mountain 
States. In recent years losses in habi- 
tat and range have been especially 
severe in the Northeast. Substantial 
nesting groups have been practically 
eliminated on Long Island, in the Adi- 
rondacks, and in most of New Eng- 
land, with a relatively small number of 
pairs holding out in Maine. In much of 
the Great Lakes region there also 
have been considerable declines. The 
formerly large population ln Ohio, In- 
diana, the Lower Peninsula of Michi- 
gan, northern Illinois, and southern 
Wisconsin, has been greatly reduced. 
Substantial numbers now survive only 
in the northern parts of Minnesota, 
Wisconsin, and Michigan. In the 
Northwest there also appears to have 
been a decline in the population. The 
bald eagle once was a common breeder 
in the vicinities of San Francisco and 
Portland, but disappeared from these 
areas long ago. In other northern 
States the breeding range also has de- 
clined, with the population having 
been eliminated ln Iowa and Nebraska 
and reduced elsewhere. 

2. Over-utilization for commwcial. 
sporting, scientific, or educational 
purposes. Shooting continues to be the 
leading cause of direct mortality in 
adult and immature bald eagles, ac- 
counting for about 40 to 50 percent of 
birds picked up by field personnel, 

3. Disease of predution Not applica- 

northern part of the 48 conterminorn 
States 

5. Other natural or manmade facton 
@fecting its continued exi&ence. Or- 
ganochlorine pollutants are still con- 
tributing to reproductive failure ir 
some nesting areas, especially in the 
Northeast. Only a single nesting pair 
of eagles remains in New York. where 
once the species was common. and thk 
pair failed to produce offspring ir 
1974. The 33 pairs in Maine produced 
14 young in 1974 for a success ratio of 
only 0.38 Young per active territory. 
This wss the lowest of any of the 
major populations in the country. The 
number of eagles nesting near the 
shore of Lake Superior also has been 
reduced because of this factor. 

EwEcrs OF THE RVLEMAKXNG 
Bald eagles are already protected by 

the Bald and Golden Eagles Protec- 
tion Act. the Misratorv Bird Treatv 
Act, and certam regulations issued 
thereunder (16 U.S.C. 668~668d. 703- 
711; 50 CFR 10.13, 21.2, 21.22, Pa& 22). 
These provisions basically prohibit the 
taking, possession, sale, purchase, 
barter, transportation, exportation, 
and importation of bald eagles (16 
U.S.C. 668, 703). Limited exceptions 
are available for taking. possession, or 
transportation under scientific, exhibi- 
tion, or Indian religious use permits 
and for taking under depredation con- 
trol and banding or marking permits 
(16 U.S.C. 668s; 50 CFR 21.22, 22.21- 
22.23). 

The prohibitions and exceptions 
made applicable to endangered bald 
eagles by this listing, principally 16 
U.S.C. 1538-1539 and 50 CFR 17.21- 
17.22. must be read together with the 
prohibitions and exceptions estab- 
lished by the Eagle and Migratory 
Bird Treaty Acts. As provided in a spe- 
cial rule, 50 CFR 17.41(a), the same is 
also true for the prohibitions and ex- 
ceptions established herein for the 
threatened bald eagles. Such ~roti- 
sions are set forth -principally -in 50 
CFR 17.31-17.32 which annly to 
threatened species most of the-restric- 
tions and exemptions applicable to en- 
dangered species. 

4. The inadeum of existing regula- 
torv mechanisms. The bald eagle al- 
ready is protected throughout the 
United States by the Bald and Golden 
Eagles Protection Act (16 USC. 668- 
668dl. the Migratory Bird Treaty Act 
(16 USC. 703-711). and regulations 
issued thereunder. The protect&e pro- 
visions of section 7 of the Endangered 
Species Act of 1973. hcmver.have not- ardlze the continued existence cf such en- 
PIWiOUSlY applied t0 PoPhtiOnS Of dangered species and threatened species or 
bald eagles that are found in the result in the destruction or modllicotion of 

INTERAGMC?? COOPEIUTION 
Section 7 of the Act states: 
The Secretary shalJ review other pro- 

grams administered by him and utUe such 
programs in furtherance of the purposes of 
this Act. All other Federal departments and 
agencies shall. in consultation tith and with 
the assistance of the Secretary, utilize their 
authorities in furtherance of the purpoees 
of this Act by CBrTJTtnB out programs for the 
conservation of endangered species and 
threatened species listed pursuant to section 
4 of this Act and by taking such action nec- 
essary to insure that actions auth- _ __ . _ _ _ _ 

ble. 

mnaea. or camea out by them a0 not Jeep- 
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habitat of such species which is de&mined 
by the Secretary, after consultation as ap- 
propriate with the affected States, to he 
critical. 

Although no Critical Habitat now is 
being determined for the bald eagle, 
the other provisions of section 7 will 
apply to the populations covered by 
this rulemaking. The Service does 
intend to designate Critical Habitat 
for the bald eagle as soon as substan- 
tial data have been compiled. In this 
regard, persons with pertinent infor- 
mation are invited to send the same to 
the Director. 

. 
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NATIONAL EIWIRO NMENTAL POLXY Acr 
An environmental assessment has 

been prepared and is on file in the Ser- 
vice’s Office of Endangered Species in 
Washington, D.C. The assessment is 
the basis for a decision that the deter- 
minations of this rulemaking are not 
major Federal actions which would 
significantly affect the quality of the 
human environment within the mean- 
ing of Section 102(2)(C) of the Nation- 
al Environmental Policy Act of 1969. 

The primary author of this rulemak- 
ing is Ronald M. Nowak, Office of En- 
dangered Species (202-343-7814). 

REGULATIONS PROMULCATIOFI 
Accordingly, Part 17 of Chapter I of 

Title 50 of the U.S. Code of Federal 
Regulations is amended as follows: 

1. By deleting the southern bald 
eagle (Haliaeetus Leucocephalus) from 
the List of Endangered and Threat- 
ened Wildlife in 9 17.11. 

2. By adding alphabetically the fol- 
lowing populations of the bald eagle to 
the list in 9 17.11 under “Birds,” ss in- 
dicated below: 

9 17.11 Endangered and threatened wild- 
life. 

species Range 

common name sc1entlfic name Pomllstion Known dhtrlbutlon Portion status when listed special rules 
endangered 

F&k. bald . .._... Haliaeehu USA. (48 contermlnou.¶ U.S.A. (48 mnterminoue Entkc . . . . . . . . . ..m.... E . . . . . . . . ..I...___._..... 
teucocepholw. States other than States other than 

1.34 Nk 

Do .._......_....., Hdiaeetw 
kncocepholw. 

Washington. Oregon. Washington. oremn. 
Minnesota. wi.?.consin, Mlnne~ot.8, WL%con&~ and 
and Mlchkan). Mkhhll). 

U.S.A. (Wsshhwton. USA. (W whimton. Oregon. do . . . . . . . . . . . . . . T . . . . . . . . . . . . . . . . . . . . . . . . 
Oregon. Minne8ota. Minnesota Wk~nsin. and 

1. 34 17.41(S). 

Wisconsin, and -). 
Michigan). 

3. By deleting the notation “Re- sions of 53 17.31 and 17.32 shall apply this document does not contain a major 
served” from 8 17.41 and inserting the to bald eagles specified in paragraph action requiring preparation of an Economic 
following: (a) of this section to the extent such Impact Statement under Executive Order 

provisions are consistent with the Bald 11949 and OIvIB Circular A-107. 

9 17.41 Special rules-birds. and Golden Eagles Protection Act (16 Dated: December 14, 1977. 
(a) Bald eagles (Haliaeetw leucoce- U.S.C. 668-668d), the Migratory Bird 

phalw) found in Washington. Oregon, Treaty Act (16 U.S.C. 703-7111, and 
Minnesota, Wisconsin, and Michigan. the regulations issued thereunder. 

LYNN A. GREENWALT. 
Director, Fish and 

Wildlue Service. 
( 1) Applicable provisions. The provi- Nol!z.-The Service has determined that [F’R Dot. ‘78-3899 Filed 2-13-78; 8~45 am1 
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